While definitively prohibiting sexual relations with anyone under twelveyears-old, these provisions create a separate age-span category for children from twelve to sixteen years of age. When considered in light of the INA, persons who are less than four years older than the child cannot be fined or imprisoned-or deported. Additionally, the provision includes no penalty for consensual sexual relations with children sixteen and older. Furthermore, § 2243 requires a sexual act, which has been defined in § 2246 to mean physical contact. 17 Thus, a court referring to this provision could not deport a noncitizen who was convicted solely of indecent exposure. An eighteen-year-old convicted of statutory rape based on his relationship with a fifteen-year-old would also be safe from deportation, as would a fiftyyear-old who had consensual sex with a sixteen-year-old.
Finally, defining an aggravated felony to include any state conviction for statutory rape, as the First Circuit does, perhaps allows the broadest range of convicted noncitizens to be deported. A potential two-step process is collapsed into one, and a noncitizen's state conviction leads to automatic eligibility for deportation.
Because a noncitizen who is convicted of "sexual abuse of a minor" is deportable as a person who has committed an aggravated felony, the breadth of the definition chosen by the courts has far-reaching consequences on the lives of noncitizens convicted of sex crimes. The Supreme Court has acknowledged that deportation is "a drastic measure and at times the equivalent of banishment or exile." 18 As immigration law trends toward reducing the due process safeguards for noncitizens convicted of crimes, it is ever more crucial to choose the definition that best corresponds to our nation's ideal immigration policy. 19 While policymakers may differ on the contours of that ideal policy, ensuring that the law is applied uniformly throughout the states and that the law is fair to those most impacted stand as crucial concerns of any immigration regime. Moreover, when dealing with laws concerning sexual abuse of minors, it remains imperative to keep in mind what society might hope to achieve through its statutory rape laws: safeguarding a child's chastity, preventing predatory sexual behavior, or preserving a youth's sexual autonomy. Although the term "sexual abuse of a minor" encompasses a broad range of offenses, this article focuses on statutory rape because the two possible definitions that courts wrestle with differ mainly in their approach to statutory rape; 20 both § 3509(a) (8) and § § 2242-2246 would find violent or nonconsensual sexual assault offenders deportable. This article delves into the rich feminist discourse around the history, aims, advantages, and failings of various statutory rape regimes in order to analyze the objectives of laws that regulate the sexual activity of children. Although feminist theory may not appear to be a natural tool to dissect immigration policy, § 101(a)(43)(A) offers a unique juncture between immigration policy and gender theory; we must not forget that in defining the scope of "sexual abuse of a minor" the courts will, in part, be crafting laws that shape the sexual lives of minors-a topic more extensively dealt with by feminist scholars than immigration policymakers. 21 Thus, while rational opinions vary on the goals of immigration and statutory rape laws, this article asserts that the most relevant definition for "sexual abuse of a minor" is one that considers issues of fairness, uniform application of law, and feminist theories on the proper goals of statutory rape laws. Ultimately, this article suggests that, rather than looking to § 3509(a) (8) or fully relying on a state conviction, courts should compare the state statute of conviction with the definition of "sexual abuse of a minor" encoded in substantive federal criminal law at § § 2242-2246 . Looking at the varied decisions coming out of the BIA and the First, Second, Third, Fifth, Seventh, Ninth, and Eleventh circuits, Part I of this article will analyze the current judicial split and the implications of the different proffered definitions. Part II will explore the legislative history behind the insertion of "sexual abuse of a minor" into the INA with the aim of deciphering how Congress intended the courts to interpret the term. Shifting gears to focus on certain factors that courts should take into account when choosing a definition, Part III will debate what role questions of unity, fairness, and feminist theory ought to play in defining "sexual abuse of a minor." Finally, Part IV will argue that § § 2242-2246 are the best definitions to adopt because § § 2242-2246 are construed in favor of the noncitizen, resulting in a more uniform application of the law, and aligns more closely with feminist perceptions of what a statutory rape law should accomplish.
I. CIRCUIT SPLIT OVER THE DEFINITION OF "SEXUAL ABUSE OF A MINOR" 22
In Rodriguez-Rodriguez, the BIA published an opinion meant to serve as a guide for courts grappling with the issue of how to interpret "sexual abuse of a minor" in § 101(a)(43)(A). 23 The opinion indicated that courts should look to § 3509(a)(8), a provision construing "sexual abuse" in the context of the rights of child witnesses. 24 The Second, Third, and Seventh Circuits, while not weighing in on whether § 3509(a) (8) is the best possible definition, have agreed to defer to the BIA's opinion and have adopted the § 3509(a)(8) definition of sexual abuse. 25 The Fifth Circuit has also indicated that it adheres to the broad reading of the term "sexual abuse of a minor."
26
The Ninth Circuit, however, has explicitly rejected the § 3509(a) (8) definition, and has decided instead to adopt the "sexual abuse of a minor" definition as given by § § 2242-2246, which are a set of provisions in federal substantive criminal law. 27 Choosing not to look to federal law at all, the First Circuit has indicated that it considers all state convictions for statutory rape to constitute aggravated felonies as they automatically fall within the purview of the § 1101(a)(43)(A) definition of "rape."
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A. The BIA Defines "Sexual Abuse of a Minor"
In Rodriguez-Rodriguez, the noncitizen defendant was convicted of indecency with a child by exposure under § 21.11(a)(2) of the Texas Penal Code. 29 He was sentenced to ten years imprisonment, and five years after his initial conviction, charged with removability as an aggravated felon because he had been convicted of "sexual abuse of a minor." 30 The BIA also justified its choice of definition by pointing out that § 3509(a) (8) comports with the generally understood meaning of "sexual abuse of a minor." Looking to the definition of "sexual abuse" as commonly defined in Black's Law Dictionary, 35 the BIA noted that "the common usage of the term includes a broad range of maltreatment of a sexual nature, and it does not indicate that contact is a limiting factor."
36
Board Member Guendelsberger, however, argued forcibly against § 3509(a) (8) as the correct definition. 37 He pointed out that § 3509(a)(8) is a social welfare provision and was never intended to define a criminal offense. 38 Moreover, while Guendelsberger agreed with the majority's finding that Congress included the term "sexual abuse of a minor" to broaden the category of aggravated felonies, he noted that both § 3509(a) (8) and § § 2242-2246 expand upon this category. 39 Guendelsberger also opined that Congress was aware that federal criminal law and many state laws do not include indecent exposure offenses under "sexual abuse of a minor." Therefore, "had Congress intended to include indecent exposure and other noncontact offenses under the term 'sexual abuse of a minor,' it would have explicitly so stated in the terms of the Act." 40 Finally, Guendelsberger observed that, given the uncertainty inherent in statutory interpretation, the majority "completely ignores the principle that ambiguities in statutory interpretation must be resolved through reasonable interpretations in favor of the alien." 41 For all of these reasons, Guendelsberger concluded that § § 48 However, in deciding Mugalli v. Ashcroft, the Second Circuit indicated that it believed § 3509(a)(8) to be an "appropriate" definition:
[N]ot simply because it appears somewhere in the United States Code, but because it is consonant with the generally understood broad meaning of the term "sexual abuse" as reflected in Black's. . . . It is also supported by the BIA's reading of Congressional intent to 'provide . . . a comprehensive scheme to cover crimes against children.'
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The Mugalli court applauded the BIA for providing uniformity by using a federal definition that applies nationwide, while simultaneously recognizing that achieving true uniformity would probably thwart the congressional intent to broaden the category of aggravated felony. 50 The Mugalli court noted that to ensure strict uniformity "the age of consent for purposes of deciding whether the conviction for the crime constitutes 'sexual abuse of a minor' would have to be the lowest age provided by the law of any state," thus resulting in an undesired "lowest common denominator" effect. 51 While uniform application of federal law is important, the Second Circuit decided that Congress acknowledged that criminal law varied by region "by providing that the term 'aggravated felony' 'applies to an offense . . . whether in violation of Federal or State law'" and thus understood that there would be some disunity in the application of this provision. 52 The Seventh Circuit has also concluded that "the BIA's resort to section 3509(a) (8) and its broad definition of sexual abuse is reasonable" and has shown some preference for this definition over § § 2242-2243 , though that court has refrained from an in-depth analysis of the merits of the two definitions. 53 In deciding Lara-Ruiz v. INS, a case involving the physical molestation of a four-year-old, the court rejected the petitioner's argument that his conviction did not constitute "sexual abuse of a minor" because that term should be defined only by § 2243, which requires the minor to be between the ages of twelve and sixteen. 54 Although the BIA had actually concluded that the petitioner's crime constituted sexual abuse even when analyzed under § § 2242-2246, the Seventh Circuit's opinion indicated that it favored an even wider definition of the term. 55 In later cases, the Seventh Circuit specifically reaffirmed this preference for § 3509(a)(8) over § § 2242-2243 , emphasizing what they saw as the broad congressional intent behind "sexual abuse of a minor." 56 While the Fifth Circuit has not explicitly deferred to the BIA interpretation of "sexual abuse of a minor," it has decided that the term has an expansive meaning which covers indecent exposure offenses. 57 In United
States v. Zavala-Sustaita, 58 the court considered the meaning of "sexual abuse of a minor" in the context of the aggravated felony sentencing enhancement in the Sentencing Guidelines § 2L1.2. 59 The facts of the case revolved around a noncitizen convicted under Texas Penal Code § 21.11(a)(2) for masturbating in front of two young children. 60 Because the Sentencing Guidelines indicated that the term "aggravated felony" was to be defined by reference to § 101(a)(43)(A), the Fifth Circuit took the opportunity to discuss what they saw as the scope of "sexual abuse of a minor." In attempting to define the ordinary and common meaning of the phrase, the Fifth Circuit looked to the American Heritage Dictionary entries for "sexual" and "abuse" and determined that these definitions did not preclude indecent exposure. 61 Moreover, the court concluded that "[a] distinction that treats a stranger's brief groping of a child in a public shower as qualitatively more serious than the conduct of an adult who verbally forces a child to watch him repeatedly engage in sex acts is unjustifiable." 62 Discussing congressional intent, the Fifth Circuit decided that, in not tying "sexual abuse of a minor" to a federal provision or requiring a minimum sentence length, Congress explicitly did not limit its meaning of the phrase. 63 Although not expressly adopting the § 3509(a)(8) definition, the Fifth Circuit discarded § 2243 as a possible definition. It concluded that Congress might have had good reason to look outside of § 2243 for a definition since § 2243 "creates a substantive federal offense, while [ § 101 (a)(43)(A)] attaches consequences, in the immigration context, to offenses already committed." 64 The court observed that under § 3509(a)(8) a noncitizen's offense would be considered an aggravated felony, 65 and the "BIA addressed the exact same issue" in Rodriguez-Rodriguez, holding that "sexual abuse of a minor" encompasses indecent exposure. 66 Thus, while the Fifth Circuit never officially deferred to the BIA's definition, nor adopted § 3509(a)(8) on its own merits, the Zavala-Sustaita opinion indicated that the Court considered "sexual abuse of a minor" to be defined in roughly the same terms as § 3509(a) (8) .
C. The Ninth Circuit Defines "Sexual Abuse of a Minor"
Estrada-Espinoza v. Mukasey presented the Ninth Circuit with its second pass at the § 101(a)(43)(A) definition. 67 The year before Estrada-Espinoza made its way to the circuit court, the Ninth Circuit decided Afridi v. Gonzales, a case which required the court to define "sexual abuse of a minor" in the context of a thirty-something-year-old man who had sexual intercourse with a seventeen-year-old prostitute. 68 In Afridi, the Ninth Circuit deferred to the Rodriguez-Rodriguez § 3509(a)(8) definition; 69 thus, when Estrada-Espinoza first presented itself to the Ninth Circuit in 2007, the court held that Afridi was the binding precedent and denied the petition for review. 70 However, just a year later, the court decided to accept the Estrada-Espinoza petition for review, declared § § 2242-2246 to be the correct definition, 71 and overturned Afridi.
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The opinion justifying the swap in definitions led its readers through a reclassification of the aggravated felonies listed in INA § 101(a)(43). The Ninth Circuit explained that the INA actually defined two kinds of aggravated felonies. The first kind of aggravated felonies "refer to a broad category of offenses, using a potentially ambiguous phrasing, [and references] other statutory provisions for clarification." 73 The second kind of aggravated felonies are "those that refer to a specific crime which is already clearly defined in criminal law [and] have no need for a crossreference." 74 Because "sexual abuse of a minor" refers to the specific federal crime enumerated in § § 2242-2246, it falls into the latter category.
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The court thus reasoned that
[If] Congress had intended the aggravated felony "sexual abuse of a minor" to be defined differently than the criminal offense "sexual abuse of a minor" it could have provided a definition, cross-referenced a different federal code provision, or even specified that the definition was not limited to the criminal definition. 76 Since Congress did not give any particular indication as to what the definition should be, "the logical inference is that Congress intended 'sexual abuse of a minor' to carry its standard criminal definition, on par with 'murder' or 'rape.'" 77 Therefore, the Ninth Circuit decided that courts
should not look to § 3509(a)(8)-the federal provision which construes the rights of child witnesses-but rather to § § 2242-2246, which encodes the substantive federal crime.
The Estrada-Espinoza Court also dealt with the issue of whether deference was due to the BIA's choice of definition. While recognizing that, under Chevron, deference was due to the BIA's published decisions that dealt with interpretation of the INA, the Court held that such deference was inappropriate in the instant matter because "the BIA did not construe the statute and provide a uniform definition in the decision. Rather it developed an advisory guideline for future case-by-case interpretation." 78 According to the Supreme Court, such interpretation lacks the force of law and does not enjoy Chevron deference. 79 Although the Ninth Circuit admitted that Rodriguez-Rodriguez does have "the force of decisional law," it concluded that the opinion still served as a "guide" for defining "sexual abuse of a minor" because it "suffers from the same imprecision that internal agency guidelines possess." 80 Drawing from a Seventh Circuit opinion, the Ninth Circuit agreed that "when the BIA hasn't done anything to particularize the meaning of a term, giving Chevron deference to its determination of that meaning has no practical significance."
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In addition to believing § § 2242-2246 are the correct definition merely because they provide the federal criminal offense and not a federal law defining sexual abuse in another context, the Ninth Circuit argued that § § 2242-2246 were the best substantive definitions. Primarily, the Court contended that the younger age of sexual consent given in § 2243 comports well with the commonly understood meaning of "sexual abuse of a minor." 82 The court came to this conclusion after surveying state statutes and the Model Penal Code's provision on statutory rape, and finding that the majority of state statutes and the Model Penal Code set the age of sexual consent at sixteen, just like § 2243. 83 The court also pointed to prior case law which determined that consensual underage sex is not necessarily harmful to older adolescents. 84 
D. The First Circuit Considers "Sexual Abuse of a Minor"
Although the First Circuit has yet to produce an opinion that fully grapples with defining "sexual abuse of a minor," it has decided two cases which required it to touch upon the issue. 85 In 2001, when determining whether a stepfather's conviction for touching his 13-year-old stepdaughter's chest and groin area constituted "sexual abuse of a minor," 86 the 91 According to this logic, any state conviction that could be classified as some form of rape automatically qualifies as an aggravated felony under the INA. Interestingly, such reasoning would conclude that a statutory rapist qualifies as an aggravated felon under the "rape" prong of § 101(a)(42)(A) and not under the "sexual abuse of a minor" prong. Thus, this opinion actually sidesteps the difficult question of defining "sexual abuse of a minor."
In short, the First Circuit seems to be advocating an automatic deportation process for noncitizens convicted under state laws of statutory rape. Instead of determining whether the state law conviction qualifies as "sexual abuse of a minor," the First Circuit would automatically shunt statutory rapists into the category of "rape" and place them on the fast track to deportation. The advantage of such a process is the clear and efficient standard for dealing with noncitizen statutory rapists. The downside is the resulting fragmentation of federal law, should each noncitizen's removal process be tied to his or her state's statutory rape laws. It is also probable that tying state provisions to automatic removal would lead to vastly overinclusive results; for example, a state could have a disjunctive statute which covers child sexual abuse, statutory rape, and nonsexual child abuse. 92 A noncitizen convicted under such a statute for his nonsexual child abuse might be automatically pushed into deportation proceedings under the "rape" category. Thus, simplicity proves to be both the benefit and weakness of this approach.
II. CONGRESSIONAL INTENT AND LEGISLATIVE HISTORY
One reason that courts have had such a difficult time settling on a definition for "sexual abuse of a minor" is that Congress gave very little direction as to the intended scope of the phrase when it passed IIRIRA-the act that inserted "sexual abuse of a minor" into the INA. There was no actual discussion about how the phrase should be defined; Congress seemingly inserted the language into the INA without conscious acknowledgment that the ambiguous provision would produce divisive results. In looking to Congress for guidance in this statutory interpretation, we look not to any stated intent, but rather to the subtext in the passage of the bill, the placement of the words, and the existence of related provisions.
On the one hand, the Rodriguez-Rodriguez court's contention that the purpose of the IIRIRA was to broaden the grounds for deportability seems accurate when looking at the context of the overall act. 93 The IIRIRA is not friendly to convicted noncitizens: 94 it prohibits a deported aggravated felon from ever returning to the United States, 95 removes judicial discretion in cases where deportation would automatically follow conviction, 96 requires that all convicted noncitizens be detained while awaiting deportation, 97 provides for expedited removal of aggravated felons, 98 eliminates a waiver of deportation previously available to convicted noncitizens, 99 greatly reduces opportunities for appeals, 100 and applies the aggravated felony provision retroactively. 101 When viewed against this sprawling background of ever-stricter measures, it seems likely that Congress intended that the phrase "sexual abuse of a minor" be viewed expansively. On the other hand, word placement and the existence of related provisions suggest that Congress did not intend for the phrase to be read as broadly as the Rodriguez-Rodriguez court interpreted it. As noted by BIA dissenter Guendelsberger, the placement of "sexual abuse of a minor" in the same provision of "murder" and "rape" and at the head of a litany of possible aggravated felonies may have indicated that Congress intended the term to cover only the most egregious of offenses. 102 Moreover, other sexual offenses relating to children, such as pornography, are later enumerated as aggravated felonies by § 101(a)(43)(I), making it more probable that Congress only intended "sexual abuse of a minor" to cover contact offenses, thus excluding indecent exposure from the definition.
The language of sections ultimately discarded also point to a narrower construction of the term. When the IIRIRA was discussed in the House, House members proposed the addition of a section entitled "Crimes of Sexual Violence" which stated that any noncitizen convicted of "aggravated sexual abuse, sexual abuse, or abusive sexual contact or other crime of sexual violence is deportable." 104 This provision was not ultimately included in the IIRIRA because House members deferred to the Senate version of the bill, possibly because they recognized the Senate version already covered such serious offenses. As argued by Guendelsberger, this history shows that Congress envisioned "sexual abuse" as a crime of violence, ruling out such non-aggressive offenses.
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Of course, this same reading of the legislative history preceding the passage of the IIRIRA could also be taken as evidence that Congress intended "sexual abuse of a minor" to encompass noncontact offenses. After all, if Congress truly intended "sexual abuse of a minor" to cover only crimes of violence, then why not include that key language? Also, why would Congress enumerate a separate provision for "sexual abuse of a minor" when "crimes of violence" already constitute grounds for deportation under § 101(a)(43)(F)? Under this view, "sexual abuse of a minor" must include something more than simply violent acts. As Guendelsberger claimed in his dissent from the Rodriguez-Rodriguez decision, "Congress was aware of the wide range of offenses constituting child abuse and child sexual abuse."
106 If true, then why would Congress choose not to limit the definition to a more precise meaning if they did not actually intend for "sexual abuse of a minor" to cover this wide range of offenses? 107 Clearly, the legislative history behind IIRIRA does not give evidence of a congressional preference for any one definition.
III. IMPORTANT ISSUES SURROUNDING THE SEARCH FOR A DEFINITION
As exemplified by the three-way circuit split and the murky legislative history behind the IIRIRA, there is neither agreement on what Congress intended by "sexual abuse of a minor" nor agreement on the best substantive definition for the term. Thus, the search for a preferred definition must look beyond pure congressional intent. In particular, concerns about uniformity, fairness, and the feminist goals of statutory rape laws may flesh out the definition best suited to § 101(a)(43)(A).
A. Uniformity
As a federal body of law, immigration law is intended to be uniformly applied across the nation. It is possible that the Constitution even mandates such uniformity through Article I, Section 8, Clause 4, which requires Congress "[t]o establish a uniform Rule of Naturalization." 108 Because deportation is the harshest penal measure that our immigration law provides, it is even more crucial that noncitizens in one state not be deported for actions that noncitizens just across a state border are able to commit without the same penalty. The difficulty, of course, arises when federal immigration law is dependent on a traditional arena of state sovereignty, such as standards of public morality. 109 By depending on state standards of criminal conduct to define deportability, the government is allowing individual states to determine which noncitizens stay and which are expelled. 110 However, to disregard these state standards of public morality may be seen as an encroachment on state sovereignty. To further complicate matters, immigration law is considered civil law, not criminal law. In the landmark decision Bugajewitz v. Adams, Justice Holmes held that, for constitutional purposes, deportation is not "a punishment; it is simply a refusal by the government to harbor persons whom it does not want." 111 However, "[i]t is doubtful that Holmes could have really meant that deportation is not punishment, if by 'punishment' one means the imposition of harm or sanctions for misconduct or violation of the law." 112 It seems more likely that "Holmes was making a technical distinction in order to protect congressional exercise of the immigration power from the substantive and procedural limits the Constitution places on criminal proceedings." 113 In practice, this means that noncitizens do not enjoy the basic rights and procedural protections that they might in the criminal context. This includes the right to counsel, protection from double jeopardy, protection against cruel and unusual punishment, and limitations on ex post facto laws. 114 Although deportation is an extremely severe mechanism, 115 noncitizens who are charged with criminal acts are often not well represented or protected by the Constitution. 116 Thus, it is critical to ensure that deportation is meted with a just and uniform hand. One article discussing the lack of uniformity in deportation matters points out that, currently, two forms of disunity exist in federal immigration law:
First, sometimes the same conduct undertaken in different states will lead to conflicting decisions on deportation. By defeating normative uniformity in federal immigration law, this results in unfairness to immigrants and may violate the Constitution's requirement of a uniform rule of naturalization. Second, federal deportations based on violations of state criminal laws may not reflect, and may directly undermine, the state policies embodied in those laws. Although the federal government defers to state legislatures on matters of criminal law, state legislatures do not necessarily consider immigration law consequences when passing legislation. This kind of nonuniformity is particularly troublesome because it could mean that deportation decisions are grounded in neither federal nor state policy. 117 In addition to these two disunities, another kind of disunity may enter the discourse on statutory rape laws. In the landmark case Michael M. v. Superior Court of Sonoma County, the U.S. Supreme Court ruled that it was permissible for state statutory rape laws to discriminate based on gender.
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Although only one state currently discriminates based on gender, 119 this ruling opens up the possibility that a male would be deported for engaging in the same action of a female in the same state without risking deportation. Having deportability depend on the location of a noncitizen's act will also lead to massively overinclusive or underinclusive immigration laws. 120 After all, if deportation aims to remove dangerous noncitizens, a law that allows for the deportation of only one individual when two individuals have committed the same act will either result in ridding the nation of only one dangerous offender-if the offense is, in fact, a danger to the public-or ridding the nation of one harmless person if the offense is not actually dangerous. Commentators have noted, "Either way, the current process does not provide a reliable method for determining which aliens should be deported because they are injurious to the public welfare." 121 In order to unify immigration law with respect to sexual acts, the courts would have to interpret "sexual abuse of a minor" to include only those acts which are criminalized in every state. This "lowest common denominator" approach, while having the benefit of providing a predictable and uniform standard, probably does not accurately reflect the roughly established congressional intent to provide for expansive coverage of sexual abuse crimes. 122 Unfortunately, since immigration law does depend on the state conviction for the initial qualification of noncitizens for deportation, it is unlikely that any definition short of the "lowest common denominator" would provide uniform application. However, while it may be undesirable to choose the one approach that provides total uniformity, courts should still strive to cut down on the extensive uneven application of immigration law that currently exists.
definition of "sexual abuse of a minor" it is important to choose the definition that will allow for a more even-handed application of the law.
B. Fairness
Attempting to achieve justice and fairness is an important policy when drafting any law. As noted above, disunity in immigration law remains a source of unfairness for the noncitizens whose lives are affected. When deportation is determined by the state of residency, it results in inconsistent treatment of noncitizens and basic unfairness: one noncitizen is deported while another residing just across the state border is not deported, despite the fact that both are engaged in the same behavior. At the same time, this approach also leads to a distortion of federal and state policymakers' intent. Federal policymakers enact immigration laws to achieve certain immigration results; unfortunately, the intended result can vary widely if the implementation of federal law depends on individual state laws. On the other hand, state policymakers might not consider the interaction of immigration and state law. 124 This interaction can have unseen and undesired consequences. For example, a state legislature may choose to expand its use of suspended sentences in order to promote criminal rehabilitation outside of prisons. However, the state legislature may not explicitly factor into its reasoning the fact that noncitizens who receive suspended sentences, though serving no prison time, are still deportable. In such a case, the increased deportability of noncitizens who otherwise might not have received any sentence actually contradicts the state's original policy goals. 125 The end result is that a noncitizen may be removed when his or her deportation is desired by neither federal nor state policy. Immigration law's reliance on state criminal statutes also results in noncitizens being disproportionately punished for their crimes. When convicted of a crime, a noncitizen faces the same sentence, the same fine, and the same prison time as a citizen. However, in addition to the criminal punishment, the noncitizen also suffers the additional penalty of deportation, though neither the state legislature nor the state court may have factored that into their sentencing recommendations. 126 It is perhaps also important to note that the vast majority of noncitizens who are charged as aggravated felons are permanent residents, with an average length of residency of fifteen years in the United States. 127 Twentyfive percent of those charged saw twenty years pass between their arrival in the United States and their deportation proceedings. 128 In a sense, these legal noncitizens lead their lives in an America with two sets of rules; noncitizens are expected to obey the same laws as citizens, but are also subject to an overlay of harsher penalties for their illegal actions. This extra burden placed on noncitizens seems potentially problematic in light of the U.S. Supreme Court's determination that, because noncitizens are a discrete and insular minority without the ability to vote, laws affecting them should be subject to heightened scrutiny. 129 Of course, these equal protection decisions were made in the context of state laws that denied noncitizens welfare benefits or employment options. 130 However, the general principle that noncitizens are a vulnerable class of persons due to their lack of political power and insular nature holds true in any context and should make noncitizens particularly worthy of judicial and legislative protection. These protections are even more necessary today in light of the recent trends toward harsher immigration laws. 131 The Anti-Drug Abuse Act of 138 have broadened the category of "aggravated felony," have increased penalty for the reentry to aggravated felons, have heightened entry standards for asylum seekers, and have decreased procedural remedies available to noncitizens. Through these acts, Congress (1) sought to introduce summary deportation procedures and greatly narrowed judicial discretion and review of deportation, exclusion, and removal; (2) prohibited aggravated felons from returning to the country; (3) increased the use of detainment; (4) applied the aggravated felony provision retroactively; and (5) While Congress broadened the grounds for deportation, the executive departments that handle immigration matters have somewhat floundered in maintaining a consistent policy 140 and appear to have adopted harsher punishments for noncitizens. 141 It is possible that the executive branch's contradictory policies "forced the INS, the BIA, and the Attorney General into using even more heavy-handed tactics with criminal aliens than perhaps Congress intended." 142 All in all, the current climate is one where criminal noncitizens face harsher penalties and do not enjoy widespread procedural remedies. Some legal commentators have decried these increasingly restrictive immigration laws as a product of anti-immigrant sentiment or xenophobia. 143 However, whether one believes that the current immigration laws are unfair in and of themselves, it is important to recognize that criminal noncitizens operate in a sphere with few procedural protections. It is in this atmosphere of disproportionate punishments, increasingly harsh laws, and fewer procedural protections that the classic "rule of lenity" should be applied in favor of noncitizens. This rule, which states that ambiguities in the law should be interpreted in favor of defendants, was succinctly enunciated by Justice Douglas in an early opinion dealing with the potential deportation of a noncitizen convicted of murder:
We resolve the doubts in favor of that construction because deportation is a drastic measure and at times the equivalent of banishment of exile. It is the forfeiture for misconduct of a residence in this country. Such a forfeiture is a penalty. To construe this statutory provision less generously to the alien might find support in logic. But since the stakes are considerable for the individual, we will not assume that Congress meant to trench on his freedom beyond that which is required by the narrowest of several possible meanings of the words used. 144 This principle of statutory construction perhaps sprung from the notion that courts should avoid constitutional questions when there are other grounds to resolve the case, thus resulting in the Supreme Court "frequently [stretching] language in favor of aliens when contrary interpretations would have raised troublesome constitutional issues." 145 A long line of Supreme Court cases reaffirmed the principle that ambiguities be construed in favor of the noncitizen. In the 1964 case of Costello v. INS, the Court ruled that a provision in the INA allowing deportation of any noncitizen who was convicted of two crimes of moral turpitude "at any time after entry" did not apply to a noncitizen who was a citizen at the time of the offenses-even though that citizenship had been falsely acquired by willful misrepresentation. 146 The Court justified its ruling by explaining that the Court was "constrained by accepted principles of statutory construction in this area of the law to resolve that doubt in favor of the petitioner." 147 Two years later, the Court interpreted a statute designed to save from deportation noncitizens who had gained entrance to the United States through misrepresentation; the Court held that "[e]ven if there were some doubt as to the correct construction of the statute, the doubt should be resolved in favor of the alien." 148 The rule of lenity has also emerged in landmark decisions relating to refugee law 149 and, more recently, in the Supreme Court's interpretation of provisions in the Antiterrorism and Effective Death Penalty Act and the IIRIRA. 150 The rule of lenity "has been described as the 'most important rule of statutory interpretation peculiar to immigration.'" 151 Achieving uniform application, heightening scrutiny for an insular class without political power or many procedural protections, and interpreting statutes in favor of noncitizens all stand as important concerns of justice. When determining the scope of "sexual abuse of a minor" with an eye to fairness, we are pointed in the direction of a definition that construes this term to the benefit of criminal noncitizens by encompassing a narrower class of offenses.
C. The Feminist Goals of Statutory Rape Laws
In contemplating the scope of "sexual abuse of a minor" it is appropriate to consider the goals that these statutory rape laws ideally hope to achieve, and to pick the definition that best encompasses these goals. In general, philosophers, feminists, and legal commentators agree that contemporary statutory rape laws are aimed at protecting the young-particularly young women-from predatory sexual behavior while preserving a youth's sexual autonomy; the trick is finding the proper balance between these two goals. 152 Historically, however, statutory rape laws developed to preserve a young woman's chastity. 153 For this reason, early statutory rape laws were often gender specific-protecting only minor females-and offered a "promiscuity" defense to the offender. 154 Although only one state continues to have a gender-specific statutory rape statute on the books, 155 the Supreme Court has ruled that gender-based discrimination is constitutional with regard to statutory rape laws. 156 Because statutory rape springs from this gendered font, many of the theories justifying different statutory rape schemes are grounded in feminist thought. Due to the historical background of paternalism and the contemporary license for gender discrimination, some feminists harbor fears that statutory rape laws may still unfairly deny young females their sexual autonomy. 157 Other feminists, however, believe that increasingly more lenient statutory rape laws "serve primarily to grant men sexual access to minor females." 158 This debate can be split down the lines of feminists who endorse formal equality versus feminists who endorse substantive equality. 159 Those who advocate formal equality assert that the two genders should be treated alike, and "[fear] that the legal establishment will confuse [biological differences] with socially constructed differences and use them to justify discriminatory treatment." 160 This group particularly worries about the implications of gendered statutory rape laws and focuses on the importance of a woman's right to sexual freedom, implicitly endorsing less restrictive statutory rape laws.
On the other hand, feminists advocating substantive equality recognize deeply entrenched gender inequalities that would distort facially neutral treatment into a perpetuation of such inequalities. 161 These feminists support "different treatment of the sexes as long as such treatment [does] not perpetuate or exacerbate gender inequalities." 162 Feminists endorsing substantive equality exhibit a greater comfort with restrictive statutory rape laws, which are more protective of a young female's right to security from sexual aggression. 163 Identifying the proper balance between these two concerns is crucial to achieving an acceptable statutory rape regime. Although carving out the scope of "sexual abuse of a minor" does not actually call upon courts to create a statutory rape regime from scratch, it does give courts the chance to balance these competing goals. Courts must define the line between preventing predatory behavior and protecting youths' sexual autonomy. This is particularly true when the consequences of such a conviction could include deportation.
One solution may be to look to a definition that includes an age-span provision that allows a window of permissible sexual activity between ageappropriate peers. Such activity is arguably less harmful to the adolescent and achieves a proper balance between protection from predators and sexual autonomy. 164 Another alternative is to permit older adolescents greater sexual autonomy while still providing strong protection for younger children through an age-graded regime. Although age does not necessarily indicate maturity in sexual decisionmaking, it may serve as a useful proxy. 165 Of course, if the aim of statutory rape laws is to preserve a youth's chastity, then allowing greater sexual autonomy for older adolescents would be nonsensical. However, because the goals of statutory rape laws have shifted toward protecting the youth's freedom from sexual coercion, allowing older adolescents more autonomy-and less protection-would seem appropriate.
IV. SECTIONS 2242-2246 CONTAIN THE PROPER DEFINITION FOR "SEXUAL ABUSE OF A MINOR"
When construing the ambiguous congressional intent behind the term "sexual abuse of a minor," courts must balance considerations of uniformity, fairness, and the feminist goals of statutory rape laws. First and foremost, it is crucial that courts tie "sexual abuse of a minor" to a federal definition to achieve uniform and fair application. Relying on state statutory rape convictions as a total proxy for aggravated felonies, as the First Circuit espouses, would lead to extensive and damaging disunity. Without a single definition, immigration law will fragment into a state-by-state determination of "who stays" and "who goes." Considering that state legislatures do not usually take immigration consequences into account when passing legislation, this would produce immigration laws unbound by federal or state policy.
Obviously, some disunity will still occur even if "sexual abuse of a minor" is tied to a federal definition since a noncitizen's qualification for consideration of deportation depends initially on the state law that convicted the noncitizen. If the federal definition chosen is more expansive than a state's statutory rape law, a noncitizen could go unpunished for an act that would cause him or her to be both convicted under another state's law and deported under the INA. The only way to fully avoid disunity and still depend on state statutes of conviction is to define "sexual abuse of a minor" as encompassing only behavior which is criminalized by all states, leading to an undesirable lowest common denominator effect. 166 Some disunity, while regrettable, is therefore inevitable as long as federal law defers to state standards of criminality and refuses to accept the lowest standards of criminal conduct. Fortunately, Congress arguably indicated that some disunity is acceptable via its statutory language. 167 The crucial goal, therefore, is simply to reduce disunity as much as possible with the adoption of a single unifying federal definition.
Of course, using a federal definition still leaves courts with two viable options: § 3509(a) and § § 2242-2246 . Of these two definitions, § § 2242-2246 better comports with considerations of unity, fairness, and the feminist goals behind statutory rape laws. Sections 2242-2246 are also a narrower set of provisions, providing a lower age of sexual consent, an age-span provision of four years for minors between the ages of 12 and 16, and a requirement of sexual contact. Because they are narrower, § § 2242-2246 will decrease the range of offenses for which criminal noncitizens can be deported, resulting in a greater unity in the kinds of actions that result in deportation. Noncitizens who commit acts that are criminalized in states with broad statutory rape laws will receive similar treatment to those who commit offenses in states with less expansive laws.
A narrow definition also better upholds the principle that ambiguities in immigration law should be construed in favor of the noncitizen. 168 A narrow definition reduces the number of noncitizens who are disproportionately punished for their crimes. Some may argue that a rule ridding the nation of the greater number of noncitizens convicted of statutory rape is desirable due to the grave nature of the offense. Although statutory rape is a serious crime, "[i]f criminal punishment is to automatically follow the crime of statutory rape we should remember that immigrants face the possibility of overpaying by additionally losing their legal status in the United States. Because of this heightened penalty, perhaps their cases deserve cautious analysis." 169 Indeed, as suggested by the Supreme Court's equal protection decisions, this "cautious analysis" may be particularly appropriate for noncitizens, a discrete and insular minority without the power to vote. Sections 2242-2246 include a lower age of consent and an age-span provision that seems to better match the goals of protecting youths' security from sexual predators while simultaneously allowing them sexual autonomy. A survey of the states' statutory rape statutes, a majority of which set the age of sexual consent at sixteen, show that it is commonly accepted that older adolescents are mature enough to make sexual decisions. 170 Statutory rape laws also trend toward incorporating age-span provisions, perhaps reflecting the belief that peer-on-peer sexual activityeven when one peer is over eighteen-falls within the realm of youths' permissible sexual decision-making. 171 Even apart from feminist theory, the fact that a majority of states set the age of consent at sixteen and incorporate age-span provisions indicates that common perceptions over the proper scope of statutory rape laws comport more with the definition given in § § 2242-2246. Finally, defining "sexual abuse of a minor" through § § 2242-2246 does not impede congressional intent. Both sides of the debate agree that in enacting IIRIRA, Congress was attempting to broaden the category of aggravated felonies, and both § 3509(a)(8) and § § 2242-2246 do expand upon the previous categories. By not specifically cross-referencing "sexual abuse of a minor" with a noncriminal section of the federal code, it seems reasonable that Congress assumed the definition would be tied to federal substantive criminal law. Moreover, as suggested by Guendelsberger, by placing "sexual abuse of a minor" in the same provision as "murder" and "rape," at the head of a long list of offenses-some of which incorporate other child-related sex crimes-Congress intended the term to cover the gravest of offenses, offenses that fall within the purview of § § 2242-2246.
In short, the narrower definition of § § 2242-2246 will result in a greater unity of crimes for which criminal noncitizens are eligible to be deported and a reduction of criminal noncitizens who suffer a disproportionate punishment of deportation. Also, § § 2242-2246 better achieve the feminist goal of securing youths' sexual autonomy while not exposing youths to sexual predators, better reflecting contemporary notions of the scope of statutory rape laws, and more closely following the lines of congressional intent.
CONCLUSION
Under the plain language of § 101(a)(42)(A), either § 3509(a), § § 2242-2246, or full reliance on a state statute of conviction appear to be permissible interpretations of "sexual abuse of a minor." However, because immigration law is rooted in federal law, it would be impermissible to allow various definitions to attach to the same provision. The issue, therefore, is not which definition is permissible, but which definition is most appropriate.
The First Circuit's total dependence on a state's statute of conviction would lead to an undesirable disunity of application of immigration law. The BIA's chosen definition, § 3509(a) (8) , provides an overly broad definition that does not comport with modern-day notions of the proper scope for statutory rape laws. This expansive definition would also heighten disunity by increasing the range of actions for which a noncitizen in one state could be deported, while a noncitizen in a second state with less restrictive laws would remain outside of the state penal law system and ineligible for removal. Because more noncitizens would be deportable under § 3509(a) (8) , this broader definition may also heighten unfairness by having criminal noncitizens, already presumably punished by state courts, face a disproportionate penalty for their crimes.
The narrower scope of § § 2242-2246 better achieves the feminist goal of balancing the protection of youths' security from sexual predators and the safeguarding of youths' sexual autonomy. Sections 2242-2246 also align more closely with the majority of current state statutes, thus better complying with contemporary notions of statutory rape laws. These provisions construe the ambiguities in "sexual abuse of a minor" in favor of the noncitizen, an even more crucial principle to uphold in this era of harsher laws and fewer procedural protections for criminal noncitizens. Courts should thus follow the Ninth Circuit's approach in tying "sexual abuse of a minor" to the definition found in § § 2242-2246.
(2) the term "sexual act" means-(A) contact between the penis and the vulva or the penis and the anus, and for purposes of this subparagraph contact involving the penis occurs upon penetration, however, slight; (B) contact between the mouth and the penis, the mouth and the vulva, or the mouth and the anus; (C) the penetration, however slight, of the anal or genital opening of another by a hand or finger or by any object, with an intent to abuse, humiliate, harass, degrade, or arouse or gratify the sexual desire of any person; or (D) the intentional touching, not through the clothing, of the genitalia of another person who has not attained the age of 16 years with an intent to abuse, humiliate, harass, degrade, or arouse or gratify the sexual desire of any person; (3) the term "sexual contact" means the intentional touching, either directly or through the clothing, of the genitalia, anus, groin, breast, inner thigh, or buttocks of any person with an intent to abuse, humiliate, harass, degrade, or arouse or gratify the sexual desire of any person. If the banishment of an alien from a country into which he has been invited as the asylum most auspicious to his happiness . . . if a banishment of this sort be not a punishment, and among the severest of punishments, it will be difficult to imagine a doom to which the name can be applied. I.A 1999) . 24 See id. at 995-96 (finding the definition set forth in § 3509(a) (8) (8) definition was consonant with common understandings of "sexual abuse of a minor" as it raises the age of consent to eighteen. The Estrada-Espinoza court discussed the various ages of sexual consent among the states and concluded that " [t] he fact that the vast majority of states do not forbid consensual sexual intercourse with a seventeen-year-old male or female indicates that such conduct is not necessarily abusive under the ordinary, contemporary, and common meaning of 'abuse.'" 546 F.3d 1147, 1153 (9th Cir. 2008). 37 Board Member Filppu also wrote a dissent, arguing that "[t]he absence of a specific cross-reference to a federal statute . . . suggests that Congress may also have wanted us to take into account the various approaches the states have adopted in dealing with sexual crimes committed against minors." Rodriguez-Rodriguez, 22 I. & N. Dec. at 998. Uncomfortable with both the broadness of § 3509(a) (8) and the narrowness of § § 2242-2246, Filppu did not provide a firm definition for "sexual abuse of the minor" but remained "ill at ease providing a comprehensive answer in our first effort to grapple with the question." Id. 38 Id. at 1000 (Guendelsberger, dissenting) ("We are not here construing a law affording rights, but are determining the extent to which a conviction will be treated as an aggravated felony for purposes of immigration law. Such a classification renders an alien removable, eliminates nearly all forms of relief from removal, and perpetually bars
